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FREEDOM OF INFORMATION AND THE POLICE
By Ibrahim Hasan
The Freedom of Information Act 2000 came fully into force on 1st January 2005. It has had a considerable impact on public access to information held by over 130,000 public authorities, including all forty four police forces, in England, Wales and Northern Ireland.

The Act does exactly what it says on the tin! Anyone can exercise a legal right to ask for any recorded information, whether it is held on computer or on paper (including photographs). Applicants can peer into official files and ask for copies of documents to check whether a public authority is doing its job properly and to get the answers to difficult questions which affect their lives. All official and unofficial correspondence about a subject (including e mails) can be requested. 
There is no complicated form to fill out to make a request under the Act and no need to mention Freedom of Information. The only formality is that a request should be in writing, giving the name and address of the applicant. A public authority cannot  ask why an applicant wants the information. Over the last four years, police forces have received thousands of information requests. Most individual forces receive between ten and twenty complicated requests per month. It is therefore important that those working for them know about the Act and what information they hold or create which will be accessible.

Once a request is received, the public authority has twenty working days to respond. It may either supply a copy of the information (or a summary) or allow the applicant to inspect the relevant documents. Not all the costs of dealing with a request are recoverable. Public authorities, in the majority of cases, can only charge for photocopying, printing and postage costs. The staff costs of finding and supplying the information are not chargeable.

Anyone who is refused information under the Act can complain to the public authority through its internal complaints procedure. If they remain dissatisfied, they can take their complaint further to the Information Commissioner, Richard Thomas, who is in charge of enforcing the Act. He has tough powers to force disclosure of information. Anyone dissatisfied with a decision of the Commissioner can appeal to the Information Tribunal.

Whilst the default setting in the Act is one of disclosure, there are twenty three exemptions which can be relied upon to refuse access to information. In the most sensitive cases, they can even be used to refuse to confirm or deny the existence of the requested information. Most of the exemptions are qualified and subject to the Public Interest Test. This means that, even if the information is exempt, the public authority has to consider whether the public’s right to know the information is more important than keeping it secret. Factors which would encourage disclosure in the public interest include the public’s right to know how their money is being spent, transparency of decision making, contributing to a debate of importance and safeguarding public health and safety.

The most common exemptions claimed by police forces when refusing access to information are contained within section 30 and 31 of the Act. Section 30 allows information to be refused where it relates  to investigations and proceedings conducted by, amongst others,  the police. This is often claimed in relation to information about ongoing investigations where there is a fear that they may be prejudiced or suspects may be tipped off.  

In 2006 Staffordshire Police was requested information about an informant and their  actions in relation to this informant. Staffordshire considered that if the information that they hold was disclosed,  it could be used to identify the informant.  It was therefore exempt under various exemptions including section 30. On appeal the Commissioner agreed with this approach (Decision Ref: FS50086598 06/04/2006).  In applying the  public interest test the he recognised the strong public interest in maintaining the correct conditions in which members of the public feel able to provide information to the police. The Information Tribunal has upheld this decision on appeal.
This exemption can sometimes be applied to requests for historical information about criminal trials and police investigations. On the 6th March 2007, the Information Tribunal considered the decision of the Information Commissioner involving Avon and Somerset Constabulary (Ref: FS50078588 22/02/2006). The complainant requested copies of documents relating to the trial of Jeremy Thorpe, the former Liberal Party leader, who was acquitted in 1979 of conspiracy to murder. The Tribunal agreed with the Commissioner’s decision that the Constabulary was entitled to rely on section 30 to withhold all the requested information. (see Guardian Newspapers Ltd v Information Commissioner and the Chief Constable of Avon and Somerset Police (6/3/07)) 
Section 31 is commonly known as the  law enforcement exemption. Where disclosure of the requested information would prejudice crime prevention and detection or the  apprehension or prosecution of an offender it can be withheld by the public authority. This exemption has been successfully claimed by a number of police forces to withhold information about criminal offences as well as the means by which offences are committed or investigated. For example, there are a number of Information Commissioner decisions upholding the police’s right to withhold information about speed cameras, arguing that disclosure would make speeding more likely. However, when claiming this exemption it is important to show that there is a causal link between disclosure of the information and crime prevention/detection being prejudiced.

In August 2008, Hampshire Constabulary was ordered by the Information Commissioner (Ref: FS50129974 13/08/08) to disclose the make and model of vehicles provided for personal use to two Assistant Chief Constables. Hampshire confirmed that two Assistant Chief Constables are provided with vehicles for their own use but refused to release the requested information claiming the exemptions under section 31 (law enforcement) and section 38 (health and safety). It argued that disclosure could allow the vehicles to be identified and make them less effective for policing purposes. Furthermore it could lead to criminals and members of the public being able to identify the vehicles, which could increase the likelihood of the officers being attacked. 

The Commissioner accepted that disclosure of the requested information could lead to the cars being identified as police vehicles. However there was no evidence to suggest that either car is used in covert operations that could be undermined if information assisting their identification were released. Furthermore he ruled that Hampshire Constabulary failed to provide sufficient evidence to support the argument that releasing the details would put the officers at risk. He also gave weight to the fact that similar information had been disclosed by a number of other police forces in the country. 
Much of the information requested from the police will be personal data about the applicant and so covered by the right of access under the Data Protection Act 1998(DPA).  It is therefore exempt from disclosure under the Freedom of Information Act  (section 40 -personal data). In a Commissioner decision involving Devon and Cornwall Constabulary (Ref: FS50114962 12/03/08) 
the complainant requested copies of the police statements and pocket books of three officers involved in an incident and also a copy of the statement made by a third party involved in the same incident. The Commissioner determined that the Constabulary was not obliged to confirm or deny whether it held the requested information and even if it were held it would constitute the complainant’s personal data and would be exempt under section 40. In other words he could make a request for subject access under the DPA.
Occasionally the Act is used to try and obtain information about perceived police wrongdoing. In  a Commissioner decision involving South Yorkshire Police (Ref: FS50117048 22/02/07), the complainant requested a copy of a photograph of a police crew bus caught speeding. South Yorkshire refused to release the information on the basis it was exempt under sections 30 (investigations), 38 (health and saftey) and 40 (personal data) of the Act. The Commissioner decided that the exemptions at sections 38 and 40 were not engaged, since the occupants could not be identified, and that whilst section 30 was engaged, the public interest in disclosing the information outweighed the public interest in withholding it. 
Freedom of Information is a complicated area of law but its effects are far reaching. Police officers need to ensure that they have a fair understanding of the Act. In particular they must realise that all information they record, as part of their official duties, may be requested and subsequently published. 
Ibrahim Hasan is solicitor and director of Act Now Training (www.actnow.org.uk) which specialises in information law training for the public sector.

ISEB Certificate in Freedom of Information
The ISEB Certificate in Freedom of Information provides an internationally recognised qualification that demonstrates a high standard of competence of those with Freedom of Information responsibilities within their organisation. It also provides an effective conversion route for those experienced in similar legislation in other countries needing to update their knowledge of the two UK Acts.

Act Now Training is one of the leading providers of freedom of information training to the public sector. We have many years experience of providing information law training to hundreds of organisations including local authorities, the NHS, the police and government departments. Over 5,000 delegates have attended our courses in the past five years. The Act Now brand is synonymous with top quality practical training from some of the UK’s leading FOI experts including Ibrahim Hasan, Paul Simpkins and Tim Turner.
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