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WELCOME

Ladies and Gentlemen. Welcome to episode 3 of the Freedom of Information podcast.

My name is Ibrahim Hasan.  

You’re listening to the third episode of a monthly podcast program designed to bring busy practitioners up to date with the latest developments in Freedom of Information law.

In this episode issue I shall be discussing:
· The latest news about the governments proposals to change the FOI fees regime

· The Information Commissioner’s new publication scheme initiative

· The latest decision from the Information Tribunal

· And the latest decisions from the information Commissioner’s Office.

Fees

Last month we discussed the Government’s recently announced proposals to change the FOI charging regime. Maurice Frankel, of the Campaign for Freedom of Information (CFOI) gave us his thoughts.

Under the new proposals, public authorities would be able to include reading time, consideration time and consultation time when calculating the cost of retrieving information.  This could mean that the cost limit is reached much more quickly, than at present, thereby allowing authorties to refuse more requests on costs grounds.
The Campaign for Freedom of Information has criticised the government for failing to formally consult on these proposals. The intention was to bring forward legislation by the end of the year. 

However, following pressure from the Campaign as well as the Society of Newspaper Editors, it seems that the government may be about to give in.
Speaking at the Newspaper Society’s Annual Conference Lunch, Tony Blair said: "We will certainly consult you and others very widely on it." As yet there are no details about the consultation process. 
More details of this story are on:
 http://www.holdthefrontpage.co.uk/day/foi/061128tony.shtml
The CFOI has submitted a formal response to the Department for Constitutional Affairs about the proposed changes. More details can be found on their website at www.cfoi.org.uk
ICO Publication Scheme Initiative

The Information Commissioner recently anounced that it has extended the expiry date for  publication schemes to 2008. During this period it will carry out a development and maintenance intiaitive, to disemminate good pratcice as well as obtain feedback on the operation of the schemes. ICO will be running workshops and setting up an advisory group to take this work forward. 

The first stage is for ICO to receive comments on central and local government publication schemes. The deadline for this is 4th December and comments should be sent to paul.damerill@ico.gsi.gov.uk
More details on the ICO website: www.ico.gov.uk
Direct Link: http://www.ico.gov.uk/about_us/news_and_views/current_topics/publication_sch

eme_initiative_deadlines.aspx
IT Decisions

This month only one decision has been published by the Information Tribunal. 
Dr C Lamb v Information Commissioner (16 November 2006)

The Tribunal found  that the Information Commissioner was wrong to issue a Decision Notice upholding the Cabinet Office’s determination that it did not hold any information of the type requested. 

The Tribunal criticised ICO for its failure to take into account  the lack of clarity in the complainant’s original request.
The Tribunal ruled that, taking account of the importance of the S16 "Duty to assist & advise" and the S45 Code of Practice,  more should have been done by the PA and the ICO to ascertain the precise information requested 

Ineterestingly, the Tribunal disagrees with ICO’s  guidance on section 16. ICO’s view is that a PA cannot enquire into the reasons why a request is being made. 

The Tribunal says that the factual context in which a request is made is relevant.  If a request is ambiguous the PA should seek, not only further details of the request, but also seriously consider formulating questions designed to illicit the true and precise nature of the request and the complainant’s intention.

This is an interesting departure from the previously accepted principle that FOI is applicant blind!


ICO Decisions

Let’s move onto recent decisions made by the Information Commissioner. There have been 7 decisions this month. Surprisingly four of these have been about the Environmental Information Regulations. Let’s examine these first. 
In previous podacsts we have considered decisions where more guidance has been given by ICO about the differences between FOI and EIR. The first three decisions this month show that PA’s are still confused as to which regime applies to an information access request.

As we have discussed in the September podcast, ICO has now taken the view that all requests for planning information should be treated as EIR requests.
Public Authority: Stafford Borough Council (Case Ref: FER0078604 
Date: 14/11/2006)
The complainant asked the Council for a copy of legal advice supplied to it by its legal adviser in connection with a planning dispute. The request was declined by the council on the basis that the information was subject to legal professional privilege and was therefore exempt under section 42 of the Act. 
The Commissioner concluded that the request should have been dealt with under the Environmental Information Regulations 2000. However the claim that the information was subject to legal professional privilege nevertheless applied and the information was exempt from disclosure by virtue of regulation 12(5)(b).  This, according to ICO, is similar to section 42 of FOI and so here it did not matter that the PA had chosen to apply the wrong regime.

View PDF of Decision Notice FER0078604
A similar decision involves …

Case Ref: FER0085943  Date: 15/11/2006 
Public Authority: Salisbury District Council 

The complainant requested copies of letters supporting the imposition of a tree preservation order which was imposed upon his land by the Council. The council provided the complainant with unedited copies of the letters where the writers had consented to disclosure of their identity. Where the writers had not consented their personal information was redacted before copies of the letters were provided. The Council advised the complainant that the redacted information had been withheld under Section 40(2) of the FOI Act because it was personal data.

The Commissioner was satisfied that the information was appropriately withheld although the Environmental Information Regulations should have been applied and the information withheld under Regulation 13 of EIR which is the equivalent of section 40 of FOI. The information was personal data and the writers of the letters had an expectation that they would not be disclosed.
 
View PDF of Decision Notice FER0085943
Another similar decision is …

Case Ref: FS50071319  Date: 22/11/2006 
Public Authority: Warwick District Council 
The complainant asked the the Council for information which it held about the purchase of land owned by the Council and the complainant. The council provided to the complainant some of the requested information but withheld other information, citing the exemptions contained in sections 41 (breach of confidence)  and 42 (legal privelage) of the Freedom of Information Act 2000. 
The Commissioner stated that the sale of land information could be regarded as EIR but since the outcome was the same it did not consider it under EIR.
The Commissioner decided that sections 41 and 42 are engaged in this case and that the public interest in maintaining the exemptions outweighs the public interest in disclosure.  In relation to section 41 (confidence) the ICO noted that there was an acrimonious relationship between the company purchasing the land and the comaplainant and that disclosure of the information may assist the complainant in litigation and so would be harmful to the company.

View PDF of Decision Notice FS50071319
In the September edition of this podcast, we discussed the Tribunal decision in the case of Marlow and when information is held for the purposes of FOI.
When is information “held” by the PA for the purposes of EIR?

Case Ref: FS50102786  Date: 21/11/2006 
Public Authority: Doncaster MBC 
This case provides useful guidance.

The complainant made four requests for information to the Council relating to aircraft noise at Robin Hood Airport  (“RHADS”) recorded by the fixed Noise Monitoring Terminal (“NMT”) at Bawtry. The Council refused the complainant’s requests, stating that it did not hold the requested information, because it could “only be accessed by a phone line to a third party’s computer”. 
The Information Commissioners decided that at the time the requests were made, DMBC “held” the requested information.

ICO referred to the Tribunal decision in Marlow and also quoted a section 106 planning agreement between the PA and the airport which gave theCouncil a contractual right to the information as well as to receive  continuous reports. This right was not limited in anyway and so it was decided that the information was held for the purposes of the Regulations.

 
View PDF of Decision Notice FS50102786
Lets move onto ICO decisions about FOI  of which there are only three this month. 

A recent decision shows the importance of schools and colleges having access to good advice about FOI. Even now there is a lack of undertstanding amongst such organisations as to who is responsible for FOI and what their legal obligations are.

Case Ref: FS50088779  Date: 22/11/2006 
Public Authority: The Governing Body of Garforth Community College 

 The complainant requested information relating to bullying complaints at the College and also information about 3 teachers at the College. The College stated that it did not hold information relating to bullying complaints and refused to provide information requested about 3 teachers on the grounds that it was personal data.

The Commissioner has decided that the College did, in fact, hold bullying complaints information. 
The Commissioner has also decided that the College should have cited the specific exemption it sought to rely on ( under Section 40 – Disclosure would contravene DPA98 Section 10) when refusing to provide information about 3 teachers. 
In addition, the specific exemption it sought to rely on is a qualified by a public interest test. The College should have explained why it considered that the public interest in maintaining this exemption outweighed the public interest in disclosing the requested information. 
In any event, in the Commissioner’s view, the information relating to the 3 teachers is exempt from disclosure under a different exemption (Section 40(3)(a)(i) – Disclosure would contravene a DPA98 data protection principle). This exemption is not qualified by a public interest test. 
This is an important decision to read to understand the differences between the different limbs of section 40. Whilst section 40 is, in the main, an absolute exemption, it is qulaified where a public authrity is seeking to rely on the serving of a section 10 notice as the basis for witholding information.
 
View PDF of Decision Notice FS50088779
See the article on my website about FOI and personal data : www.informationlaw.org.uk
Finally let me briefly mention the two other FOI decisins :
Case Ref: FS50105898  Date: 21/11/2006 
Public Authority: HM Treasury 
The complainant made a request for information to theTreasury for information fed into the macroeconomic model used to forecast the performance of the UK economy. The information was withheld under sections 29 (economic interests of the UK) and 35 (formulation of government policy). The Commissioner was satisfied that these exemptions were correctly applied. 
This decision will be of interest mainly to listerners from central government departments who may hold information about the UK economy.
 
View PDF of Decision Notice FS50105898
Finllay, for listeners still getting to grips with the costs limit and fees…
Case Ref: FS50125936 
Date: 21/11/2006 
Public Authority: Marine Accident Investigation Branch part of Department for Transport 
 The complainant requested information about the basis of statistics quoted in the public authority’s 2005 Annual Report. The request was refused on the grounds of exceeding the cost limit, so the complainant modified his request and this was again refused on cost grounds. The Commissioner was satisfied that they correctly estimated that the cost of involved as over the appropriate limit.
 
View PDF of Decision Notice FS50125936
That’s all the decisions we have time for this month.

Don’t forget Act Now Training is running a major FOI Conference on 13th December in Manchester and a workshop series where these decisions will de discussed in detail. It also runs seminars on data protection, surveillance law and records management. Full details at www.actnow.org.uk
CONCLUSION

That concludes this months pod cast.  

This podcast was brought to you by me Ibrahim Hasan. I specialise in all aspects of information rights law particularly Freedom of Information and Data Protection. My clients include local authorities, the NHS and government agencies. If you would like specific advice on any of your information law issues please do not hesitate to contact me.

Please continue to let me have your feedback. This is the only podcast of its kind in the UK. There has been more than 1200 downloads of last months podcast. The script for that podcast is now available to download from the site.

 If you would like a copy of this month’s script please contact me via my website.
www.informationlaw.org.uk
Due to the Christmas break, the next episode will be broadcast at the end of January. I wish you all a merry Christmas and a happy new year.
Until the next time – Goodbye.

Ibrahim Hasan

Solicitor and Trainer

EXPERT TRAINING AND LEGAL ADVICE

Ibrahim Hasan is available for legal advice and in house training on all aspects of information law particularly freedom of information, data protection and surveillance law. 

For more information see www.informationlaw.org.uk
Email: ih@informationlaw.org.uk
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