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Freedom of Information Podcast

Episode 11 – March 2008
Ladies and gentlemen welcome to episode 11 of the UK’s first Freedom of Information podcast.

I’m Ibrahim Hasan. In January (36) and February (24) 2008 the Information Commissioner published sixty decisions whilst the Information Tribunal published ten. I’m here to guide you through some of these.
In this episode, amongst other things, we will be discussing:
· More guidance on what is information under FOI
· Release of sensitive information relating to the circumstances around the Iraq war

· A Tribunal decision on the definition of personal data

· Disclosure of ASBO information

· More on MP’s expenses 
· Disclosure of salaries 

· Disclosure of pension fund information

· FOI and Trading Standards information

· And the first decision requiring disclosure of legal advice on public interest grounds

What is “information”?

Public authorities often ask how far they have to go to produce information which is held on a searchable database. 
Public Authority: Home Office 
Case Ref: FS50166599 
Date: 19/02/2008 
The complainant asked the Home Office for information, held on an electronic database, relating to work permits issued to employers. The Home Office stated that the process of complying with the request would involve the creation of new information.  Therefore the information was not held under the Act. They said they would need to write and run a report to extract it and this would place a disproportionate strain on resources. The Commissioner did not accept that the level of difficulty involved in performing these activities has a bearing on the question of whether information is or is not held by a public authority. It may though have a bearing on calculating the cost of retrieval (£600 limit) under Section 12. The Commissioner required the Home Office to either provide the complainant with the requested information or provide valid reasons for not doing this. 

View PDF of Decision Notice FS50166599
It is interesting to note in this decision that the Commissioner rejected the arguments of the Home Office which were based on the Information Tribunal decision in  Mr M L Johnson v Information Commissioner and Ministry of Justice (13 July 2007). Oddly, the Commissioner preferred to follow the rulings made by the Irish Information Commissioner and the European Ombudsmen. Whilst I agree with the logic behind the Commissioner’s decision, I hope the Home Office appeals as it will be interesting to see what the Information Tribunal thinks of the Commissioner’s “independent thinking.” We are use to reading the Tribunal saying the Commissioner got it wrong but not the vice versa!
Section 35 – Advice to Ministers

Freedom of Information always seems a good idea when a party is in opposition. I am sure that the architects of New Labour did not envisage that it would have such a profound impact on them when they finally got into power. Two recent decisions under section 35 of the Act, have, no doubt, sent a shiver down the spines of Messer’s Brown and Co. The decisions look set to shed even more light on the most controversial decision made in recent times by a UK government; the decision to go to war against Iraq.
Case Ref: FS50165372 
Date: 19/02/2008 
Public Authority: Cabinet Office 
The complainant requested Cabinet minutes and records relating to meetings it held from 7 to 17 March 2003 where the Attorney General’s legal advice concerning military action against Iraq was considered and discussed. The Cabinet Office confirmed that during the period in question, there were two meetings of the Cabinet. However, it withheld the information under sections 35(1) (a) and (b) of the Act (‘Formulation of government policy’ and ‘Ministerial communications’). 

The Information Commissioner ruled that the public interest in disclosing the Cabinet minutes, (subject to some redactions) in this particular case outweighs the public interest in withholding them. He stated that disclosure would allow the public to more fully understand this particular decision of the Cabinet. He gave weight to several public interest factors including the gravity and controversial nature of the subject matter, accountability of government decisions, transparency of decision making and public participation in government decisions.
View PDF of Decision Notice FS50165372
The FCO recently ended a three-year legal battle by releasing a draft version of the Iraq dossier (written by John Williams) pursuant to a decision by the Information Tribunal.
In Foreign and Commonwealth Office v Information Commissioner(FCO)  (22 January 2008) the FCO had objected to disclosure on the basis that the draft was exempt information under section 36 (2) (b)  that disclosure would inhibit would, or would be likely to, inhibit (i) the free and frank provision of advice, or (ii) the free and frank exchange of views for the purposes of deliberation ..” and the public interest in maintaining that exemption outweighed the public interest in disclosure.
The Tribunal ruled that since much of the information about that drafting of the Iraq dossier had already been put in the public domain by the Hutton Report, there would be little “chilling effect” on civil servants relationships with ministers caused by the fear of future advice and recommendations being disclosed.  In its view disclosure of the draft might be capable of adding to the public’s understanding of the issues in question. 
This decisions answers a question often asked of me in training sessions. Do drafts have to be disclosed? My answer has always been that there is no exemption for drafts under FOI, unlike under the Environmental Information Regulations (Regulation 12(4) (d) drafts/unfinished documents). The question when considering requests for drafts should be what are the consequences of disclosure? Whilst section 36 will be relevant, as we have seen in this case, where there are important matters of public interest (e.g. knowing the background to an important decision) even a draft will have to be disclosed.

Section 40 
Durant and Delegate Lists
The Section 40 exemption continues to be the subject of rigorous debate amongst information professionals. Of course the first question is whether the information being requested is personal data. Much has been written over the years about the significance of the Durant decision (Durant v Financial Services Authority [2003] EWCA Civ 1746)) which seems to have substantially narrowed the definition of personal data. In the words of Auld J:

“…not all information retrieved from a computer search against an individual’s name or unique identifier is personal data within the Act... … It seems to me that there are two notions which may be of assistance. The first is whether the information is biographical in a significant sense, that is, going beyond the recording of the putative data subject’s involvement in a matter or an event that has no personal connotations, a life event in respect of which his privacy could not be said to be compromised. The second is one of focus. The information should have the putative data subject as its focus rather than some other person with whom he may have been involved or some transaction or event in which he may have figured…”
The recent Tribunal decision in Harcup v Information Commissioner and Yorkshire Forward (5 February 2008) follows the narrow definition of personal data espoused in Durant. The Tribunal ruled that Yorkshire Forward was not entitled (under the section 40 exemption) to withhold the names of the individuals that had attended events or corporate hospitality organised by it as these did not constitute personal data.
The Tribunal rejected the Commissioner’s argument that because the information identifies where the data subject was at a particular time, it is biographical information. It ruled that the information was not “biographical in a significant sense." (my emphasis). Attendance at any event must always have personal connotations, if all that is required is attendance. Clearly, Auld LJ was suggesting something further was required.
The second limb of the Durant test is that of focus. In deciding on what is the focus of the information the Tribunal ruled that consideration must be given to the subject matter of the request rather than looking at the constituent parts of the information sought. The focus of the request here were the events organised by and the corporate hospitality provided by Yorkshire Forward. It had no personal connotations and is not biographically significant. 
In the light of the above, the Tribunal ruled that the requested information was not personal data and so the section 40 exemption was not engaged.  Releasing a person’s name and employer would be personal data though, as being biographical. However here the information was requested in the form of two separate lists which could not be correlated.  For the sake of completeness, the Tribunal also ruled that if it was wrong on the personal data issue, then disclosure of the information would not be fair or lawful and so would be exempt from FOI disclosure under section 40.

I do not agree with this final point. Where information is about people who have public facing roles or whose information is already in the public domain as working for a particular employer, it is not unfair to disclose that information. The Tribunal should have considered its own decision in Mr R Evans v Information Commissioner and Ministry of Defence (26 October 2007) where it ordered that those of a sufficiently senior level (B2 and above) or who were in public facing roles or whose details were in the public domain, their information should have been released.

In any event this is a very useful decision and just proves that the Commissioner’s interpretation of personal data is not the final word on the matter. It will be interesting to see whether the Commissioner revises his Technical Guidance Note (“Determining what is personal data”, published in August 2007) on which much of his arguments before the Tribunal were based. More legal cases are on their way which will test the Durant definition (including one to the House of Lords) so watch this space.
MP’s Expenses
Two recent decisions have increased the pressure on the House of Commons to introduce a more open system for the grant and administration of MPs' expenses.
Case Ref: FS50083202 and FS50134623 
Date: 16/01/2008 
Public Authority: House of Commons 
The complainant asked for full details, including receipts and invoices, of spending by, amongst others, Tony Blair, Michael Howard and Charles Kennedy during the year 2003 – 2004. The House of Commons refused the request on the grounds that it is the personal data of the MPs concerned and that disclosure would be unfair and present a security risk. 
The travel expense information requested in this case is the most detailed travel information considered by the Information Commissioner to date. After consideration the Information Commissioner ordered disclosure of the individual amounts claimed for 2003-2004 broken down by mode of travel under the following headings, MPs’ travel (further broken down by European and travel on parliamentary business within the UK), family and staff’s official business travel and summary details of the number and cost of individual journeys. 

The Information Commissioner ruled that it would be unfair to disclose the specific sums paid to named staff members during the year covered by the request but releasing the total staffing costs broken down by month for the year requested and the number of staff this pertains to each month would not be unfair. 

View PDF of Decision Notice FS50083202 and FS50134623
Last year the Information Commissioner also ruled that the total amounts claimed by some MPs under the Additional Cost Allowance should be disclosed. This decision was upheld by the Information Tribunal on 26th February 2008. Corporate Officer of the House of Commons v Information Commissioner and Ben Leapman, Heather Brooke, Michael Thomas  Under the judgment, MPs will be forced to disclose much more detail about how they spend their £22,000 second-home allowance. The Tribunal described Parliament's scrutiny of expenses as "deeply unsatisfactory". 
Salaries
Two recent decisions maintain the Information Commissioner’s new corporate line that precise salaries do not have to be disclosed even of the most senior public sector staff. 

Case Ref: FS50067416 
Date: 08/01/2008 
Public Authority: BBC
The Information Commissioner, ordered the BBC to disclose the name of the highest earner at BBC Northern Ireland and their pay band. However, he agreed with the BBC that it would be unreasonable to disclose the exact salary. 

View PDF of Decision Notice FS50067416
The more interesting decision involves:
Case Ref: FS50163927 
Date: 08/01/2008 
Public Authority: Information Commissioner 
Summary: The complainant requested the job titles and wages of the five most senior staff members at the Information Commissioner’s Office (ICO). The ICO disclosed the job titles and salary bands to the complainant but refused to disclose the exact salary details under section 40(2) of the Act ‘personal data’.
View PDF of Decision Notice FS50163927
What is interesting about this decision is that it shows once again that the Commissioner himself can get it wrong. He issued a Refusal Notice outside the twenty working day time limit. Secondly, and perhaps more seriously, he failed to issue an adequate Refusal Notice under Section 17. The refusal notice did not state any exemption or clarify what information was being withheld. This is surprising since there is a detailed Refusal Notice Guidance Note on the Commissioner’s own website. “Do as we say, not as we do” perhaps!
ASBOs and Section 40
In episode 5 of this podcast we discussed the Information Commissioner’s decision involving London Borough of Camden (Case Ref: FS50123489 Date: 13/02/2007). The complainant asked Camden Council to provide him with the identities of all residents who had been made the subject of Anti-Social Behaviour Orders (ASBOs). The council provided the complainant with an edited version of its ASBO database. Information that could identify individuals was withheld The  Commissioner decided that the council was wrong to rely on section 40 to redact the names of all the individual recipients of ASBOs but that redaction could be justified in some cases. 
This decision has now been overturned by the Information Tribunal in   London Borough of Camden v Information Commissioner (19 December 2007)
With me to discuss this decision is Tim Turner, a data protection officer at Wigan Council
Section 42
The Section 42 exemption is often relied upon by public authorities when refusing to disclose legal advice. It has been the subject of many decisions by the Commissioner and the Tribunal . Despite it being a qualified exemption, no decision has ever required disclosure of the full legal advice on public interest grounds.. Indeed following the Tribunal decision in  Bellamy v The Information Commissioner (3 April 2006), which stated that there is an inherent public interest in maintaining privilege, most authorities were almost treating section 42 as an absolute exemption.

On 15th February 2008, the Information Tribunal ruled for the first time that legal advice should be disclosed on grounds of public interest.
In Mersey Tunnel Users Association v Information Commissioner and Merseytravel , the request concerned the legal advice received by the public authority is respect of the way it made repayments of a loan to various local authorities.  The Tribunal considered the "striking circumstances in this case that a public authority has pursued a settled course over a period of many years, involving tens of millions of pounds, and in effect preferring one sector of the public over another in  circumstances where legitimate and serious questions can readily be

asked about both the power to make the payments and the obligation to do so.”
In deciding to order disclosure on public interest grounds it gave weight to the age of the advice. It found counsel’s opinion was still live and relied upon but was not recent (some ten years old). It stated that different considerations apply to a request for a recent opinion, a request made before it can be said, as in this case, that the authority has clearly embarked on a settled course of action. In the case of the former, there would be tactical questions involved, and the prospect of challenge through other routes (legal, the ombudsman, the auditor) is more real when action is first taken, than when it has continued for years.
The context of the legal advice is also an important factor in determining where the public interest lies. 
“If it is permissible to differentiate between  the weight given to privilege in different contexts – and we think it is, given that the balance must be struck “in all the circumstances of the case” – then a question of pure public administration, such as the one in this case,  where no significant personal interests are involved …is at the opposite end of the spectrum of importance to, for example, legal advice in a criminal or childcare case.”
The Tribunal also suggest that thought should be given as to whom the legal advice protects; individuals or corporations:
“… we accept that public authorities are entitled to the protection of legal professional privilege on the same basis as natural persons … but that if the issues addressed in the advice do not affect individuals significantly, there is less inbuilt weight attaching to the exemption.”

This is a significant decision for public authorities and their legal advisers. It demonstrates that legal privilege is not and never has been an absolute exemption.
Section 41/43
In another landmark ruling in the local authority context, the Information Commissioner has ordered 32 councils to disclose the amount of money paid to brokers by investment managers on behalf of employees’ pension funds. 
Case Ref: FS50155391 
Date: 04/02/2008 
Public Authority: Tameside Metropolitan Borough Council
In one case, Tameside Metropolitan Borough Council received a FOI request for all IMA (Investment Managers Association) disclosure tables. The tables contain a breakdown of the commission payments made by investment managers on behalf of the Greater Manchester Pension Fund. These payments are directly deducted from the pension fund. 

The council refused to disclose the information citing the confidentiality agreements and commercial sensitivity. However, the Information Commissioner decided that the public interest in disclosing the information overrides the public interest in maintaining the exemptions. The main public interest argument for disclosing the information centres on the need for transparency among public bodies in their decisions when investing public money. 
However the Information Commissioner ruled that the names of the brokers concerned and the market areas named in some of the tables are exempt from disclosure because their release could prejudice commercial interests. 

View PDF of Decision Notice FS50155391
Section 44 and the Enterprise Act
The Court of Session has backed Dumfries and Galloway council's refusal to comply with a Freedom of Information request about complaints to trading standards about a particular company over a period of 10 years.

http://www.scotcourts.gov.uk/opinions/2008CSIH12.html
The council said the Enterprise Act prohibited disclosure under the section 35 of the Freedom of Information (Scotland) Act 2002.  The Scottish Commissioner, Kevin Dunion, has always said that the Enterprise Act is not a bar to disclosure under FOISA whereas Richard Thomas (IC) and the Information Tribunal has said that it is under section 44 of the FOI. It seems form this decision that they are right. 

Please see episode 6 of this podcast where I discuss the decisions of ICO and the IT on this issue.
That concludes this month’s podcast.   Don’t forget all these decisions will be discussed in my forthcoming FOI update workshops. 
http://www.actnow.org.uk/media/flyers/foiex.pdf
More details at www.actnow.org.uk.

This podcast was brought to you by me Ibrahim Hasan. I specialise in all aspects of information rights law particularly Freedom of Information, Data Protection and Surveillance Law. My clients include local authorities, the NHS and government agencies. If you would like specific advice or training on any of your information law issues please don’t hesitate to contact me. Please continue to let me have your feedback.  The scripts for all previous podcasts with clickable links are available on my website. www.informationlaw.org.uk.   
Until the next time – Goodbye.

EXPERT TRAINING AND LEGAL ADVICE

Ibrahim Hasan is available for legal advice and in house training on all aspects of information law particularly freedom of information, data protection and surveillance law. 

For more information see www.informationlaw.org.uk
Email: ih@informationlaw.org.uk
FOI DECISION UPDATE WORKSHOP
A workshop examining the latest decision of the ICO and IT on FOI. Speakers are Ibrahim Hasan, Paul Simpkins and Tim Turner. Cost £245 plus vat for this full day workshop which includes lunch. Venues include London, Manchester and Belfast. More information: www.actnow.org.uk
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